SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  88. — December  Term,  I860. 


THACKER  B.  HOWARD 


V3. 


FRANCIS  BUGBEE, 


The  record  shows  the  following  facts : 

1.  That  on  the  9th  December,  1836,  one  Enoch  Parsons  being 
indebted  to  Sarah  Tait  in  the  sum  of  $13,246  66,  to  secure  the 
same  executed  to  her  a  deed  of  mortgage  on  the  premises  now 
•claimed,  p.  12,  13. 

2.  That  Sarah  Tait  died  in  the  year  1839,  and  by  her  will,  dated 
19th  Nov.,  1837,  appointed  Howard,  the  appellant,  her  executor, 

p.  17. 

3.  That  Howard,  as  executor,  filed  his  bill  to  foreclose  the 
mortgage  in  March,  1846,  against  the  representatives  of  said  Par¬ 
sons,  then  deceased,  p.  9-11. 

4.  That  at  the  February  and  May  terms  of  the  chancery  court, 
decrees  were  rendered  ascertaining  the  debt  due,  directing  the 
■sale  of  the  premises  to  satisfy  the  same,  ordering  the  execution  of 
a  proper  deed  to  be  made  to  the  purchaser,  and  foreclosing  the 
defendants  from  all  equity  of  redemption  therein,  p.  22,  23. 

5.  That  from  the  agreement  in  the  record  it  appears  that  the 
premises  were  sold  by  the  register  in  chancery,  under  said  decree, 
in  September,  1848,  purchased  by  said  Howard,  and  a  deed  for 
the  same  duly  executed  and  delivered  to  him  by  said  register,  p.  25. 

6.  That  the  title  being  thus  vested  in  Howard,  Bugbee,  the 
appellee,  filed  his  bill  in  chancery  against  him,  averring  that  he 
was  a  judgment  creditor  of  said  parsons  ;  that  he  had  made  the 
necessary  tender  for  the  purpose  of  redeeming  the  said  premises, 
as  provided  by  the  act  of  Alabama  of  the  1st  January,  1842,  and 
praying  for  a  conveyance  of  the  said  premises  by  said  Howard. 

7.  That  by  the  answer  and  plea  of  said  Howard,  among  other 
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f  things,  he  insisted  “  that  the  mortgage  on  which  the  decree 
!  was  grounded  was  executed  by  Enoch  Parsons  before  the  passage 
j  of  any  act  authorizing  the  redemption  of  real  estate  under  execu- 
/  tion  or  decree  in  chancery,  and  that  as  executor  of  Sarah  Tait, 
deceased,  he  bad  an  interest  in  said  mortgage  which  no  act  of  the 
legislature  could  limit,  by  providing  any  period  of  redemption  not 
V^Contem plated  by  the  law  at  the  date  of  the  contract  of  mortgage. ,r 

8.  That  on  the  first  hearing  of  this  bill  it  was  dismissed  by  the 
chancellor  12th  October,  1857.  (p.  43.)  This  decree  was,  on  appeal, 
reversed  by  the  supreme  court  of  the  State,  (p.  45  ;)  and  a 
second  decree  was  rendered  in  conformity  with  the  opinion  of  the 
supreme  court,  by  which  the  said  Howard  was  ordered  to  execute 
and  deliver  to  said  Bugbee,  at  a  time  therein  mentioned,  a  quit¬ 
claim  deed  for  the  premises.  From  this  decree  an  appeal  was 
taken  by  Howard,  but  the  same  was  in  all  things  affirmed  by  the 
supreme  court  of  Alabama,  29th  June,  1859,  and  from  this  How¬ 
ard  now  prosecutes  his  writ  of  error. 

The  statute  of  Alabama  (Clay’s  Digest,  p.  502)  authorizes  a 
redemption  in  two  years  after  the  sale  under  the  decree,  by  bona 
fide  creditors  of  the  defendant. 

The  supreme  court  of  Alabama  has  decided  that  this  statute 
j  includes  sales  made  under  mortgages  executed  prior  to  the  date  of 
j  its  enactment,  and  the  sole  question  is,  whether  the  statute  as  thus 
l  construed  is  not  in  violation  of  the  constitutional  provision  which 
\  prohibits  the  States  from  passing  laws  “ impairing  the  obligation 
\  of  contracts  f  ’  ’ 

v'  The  lex  loci  contractus  at  the  time  of  the  execution  of  the 
mortgage  is  as  fully  a  part  of  the  “  obligation  of  the  contract  ”  as 
if  its  terms  had  been  inserted  therein  by  special  covenants.  The 
law,  says  Judge  Story,  C(  performs  the  office  onl}r  of  expressing 
what  is  tacitly  admitted  by  the  parties  to  be  a  part  of  their  inten¬ 
tion.  ”  Story’s  Com.,  chap.  34,  §  1378. 

By  the  terms  of  the  mortgage  the  estate  became  absolute  on  de¬ 
fault  of  payment,  yet  the  mortgagor  had  the  right  to  redeem  after 
default ;  and  the  reason  is,  because  such  was  the  law  at  the  date 
of  the  contract.  So  the  mortgagee  had  the  right,  after  default,  and 
in  the  absence  of  the  offer  to  redeem,  to  have  the  mortgaged 
premises  sold  absolutely  to  pay  the  debt,  and  for  the  same  reason — 
such  was  the  law  at  the  date  of  the  agreement. 

The  statute  in  question  provides  for  a  sale,  subject  to  redemption 
in  two  years.  The  mortgage  in  effect  stipulates  for  an  absolute 
sale  in  fee  simple  after  default.  The  statute,  therefore,  is  not  a 
mere  change  of  the  remedy,  but  directly  impairs  “  the  obligation 
of  the  contract.” 

In  Bronson  vs.  Kinzie,  1  How.,  316,  this  court,  while  admitting, 
as  a  general  proposition,  the  right  of  the  State  to  change  the  rem¬ 
edy  as  to  existing  contracts,  qualifies  it  by  the  proviso  that  such 


alteration  must  not  u  impair  the  obligation  of  the  contract,”  for  if 
this  is  affected  “  it  is  (said  to  be)  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directly  on  the  contract  itself.” 

The  right  of  the  legislature  to  exempt  certain  articles  of  neces¬ 
sity  from  execution  is  stated  in  that  case  to  he  one  of  the  exceptions 
to  the  prohibition,  and  to  be  “  considered  as  properly  belonging 
to  the  vemedv.”  But  even  this  excention  of  the  court  has  been 
denied  by  very  high  authority  in  cases  where  the  precise  question 
was  involved. 

Quackenbush  vs.  Banks,  1  Denio,  128. 

Do.  do.  3  do.  594. 

Do.  do.  1  Com.,  129. 

Thorne  vs.  San  Francisco,  4  Cal.,  131. 

The  statute  under  consideration  is  in  all  respects  like  that  which 
in  Bronson  vs.  Kinzie  was  held  to  be  unconstitutional.  There  the 
question  was,  whether  the  mortgagee  was  not  entitled  to  an  abso¬ 
lute  sale,  regardless  of  the  statute.  Here  the  question  is,  whether 
the  purchaser,  under  such  a  sale,  can  be  deprived  of  his  right  to 
the  fee  simple  by  virtue  of  the  redemption  provided  by  the  statute. 
As  the  purchaser  under  a  foreclosure  suit  is  vested  with  all  the 
rights  of  the  mortgagee,  the  question  as  to  the  validity  of  the 
statute  must  be  the  same,  whether  applied  to  the  one  or  the  other. 

The  case  of  Grantley  vs.  Ewing,  3  Howard,  716,  in  which  the 
statute  was  determined  to  be  unconstitutional,  was,  as  in  this,  a 
contest  with  the  purchaser,  and  only  differs  from  it  in  the  Fact  that 
the  obnoxious  statute  was  passed  after  the  decree,  but  before  the 
sale,  while  in  this  case  it  was  passed  before  the  decree. 

An  unconstitutional  statute  is  no  more  obligatorv  on  State  than 
on  Federal  tribunals.  It  is  absolutelv  void  to  all  intents  and 
purposes.  It  cannot,  therefore,  be  said  that  such  a  statute  con¬ 
trolled  the  decree  and  the  purchase  made  under  it.  The  purchaser 
was  vested,  by  the  register’s  deed,  with  full  and  absolute  pro¬ 
perty,  and  cannot  be  divested  by  the  terms  of  a  statute  which 
the  State  had  not  constitutional  authority  to  enact. 

The  opinion  of  the  supreme  court  of  Alabama  in  this  case  is 
founded  upon  their  previous  decision  in  Iverson  vs.  Shorter,  and 
very  frankly  and  naively  admits  that  “the  decision  in  Iverson  vs. 
Shorter  is  a 'plain  departure  from  the  principle,  upon  which  the 
Supreme  Court  of  the  United  States  asserted  in  Bronson  vs.  Kinzie 
the  unconstitutionality  of  the  statute  of  Illinois.” 

It  would  seem,  therefore,  to  be  confessed  by  the  State  court 
that,  if  this  court  adhere  to  its  decision  in  Bronson  vs.  Kinzie, 
their  own  judgment  in  this  case  must  be  reversed. 

See  also  McCracken  vs.  Haywood,  2  Howard,  612. 

P.  PHILLIPS, 

Sol’ r  for  Appellant. 
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